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bave had no difficulty in obtaining invalid
pensions. Yet the invalidity of those peop'e
did not arise during the period they were
in Australia, and some of them have con-
fessed that they suffered from thase dis-
abilities hefore leaving England. So, as I
say, it is not breaking any contract to send
those people back TFlome. Many of the
migrants who came out here went first to
the group settlements, and thence made
their way to the city, having cither been
put off the settlements or having walked off.
Ever sinee the dole has been in existence
they have lived on that. Even if they eould
secure jobs, it would be impossible for them
to do the work, because they are physically
unfit for work. When those people are .n
so weak a state of health, it is unreasonable
uot to give them an opportunity to get back
amongst their friends in England, where
presumably they can get some liftle extra
help. Yet we find serious obstacles placed
in the way of those people being sent back.
I have good reason to know how difficult
it is to establish that a person is suitable
for repatriation. Even fo reach that staze
one has to be fortified with medical evidence
to prove that those people are inecapable of
doing any useful werk. Then, after reach-
ing that stage, il becomes neczessary fo get
over the barriers raised by the Federal Gov-
ernmenf, and by the British representative.
One of the obstacles raised against the re-
patriation of those persons is that they still
owe some of théir ontward passage money.

Hon. G. W. Miles: Are you supporting
the Bill?

Hon, G. FRASER: Yes, and I want to
see fhat speeial consideration is given ‘o
that question. T rose to refute the eriti-
cism that bas hbeen levelled at the Gov-
ernment for having sent back some of those
migrants. 1 worked out a calenlation to de-
termine whether it would be cheaper for the
Government to keep those migrants here or
to send them Home, and I found that
whereas it would eost the Government £1,100
to keep them here for the rest of their lives,
it would cost only £150 to send them back.

Hon. H. V, Piesse: Why not get them
invalid pensions, and let the Federal Gov-
ernment maintain them?

Hon. G. FRASER : That wonld be quite a
good idea. However, I will support the
seeond reading.

On motion by Hon. A. Thomson, debate
adjourned.

House adjourned at 6.15 p.m,
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The SPEAKER took the Chair at 4.30
P, and read prayers.

BILLS (2)—THIRD READING.
1, St. George’s Court,

2, Public Service Acet Amendment.
Transmitted to the Couneil.

BILL—INDUSTRIAL ARBITRATION
ACT AMENDMENT (No. 2).

Report of Committee. adopted.

ANNUAL ESTIMATES, 1935-36.
Report of Committee of Ways and Means
adopted.

STATE TRADING CONCERNS
ESTIMATES, 1935-36.

Report of Commiittee adopted.

BILL—APPROPRIATION.
Standing Orders Suspension.
THE PREMIER (Hon. P, Collier—Boul-
der) [24.34]: I move—
That g0 much of the SBtanding Orders be sus-
pended as is necessary to enable the Appropria-

tion Bill! to be introduted and pasged througl
all stages at this sitting.

Question put.

Mr. SPEAKER: I have satisfied myself
that an absolute majority of members is
present and in favour of the motion.

Question thus passed.
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Message.
Message from the Lieut.-Governor re-
ceived and read recommending appropria-
tion for the purposes of the Bill.

All Stages.

Bill introduced, passed through all stages
without debate and transmitted to the
Couneil,

BILL—PUBLIC SERVICE APPEAL
BOARD ACT AMENDMENT.

In Committee.

Resumed from the previous day. Mr.
Sleeman in the Chair; the Minister for
Water Supplies in charge of the Bill,

Clause 2—Amendment of Section 6
(partly eonsidered):

The MINISTER FOR WATER SUP-
PLIES: I have diseussed the claunse with
the Solicitor-Generul, and have an inter-
pretation of it. When moving the second
veading, I stated that the sole purpose of
the Bill was to remove from the jurisdie-
tion of the Appeal Board any dispuie
which, under the Industrial Arbitration Aet
Amendment, would be a matter entirely for
the determination of the Arbitration Court.
Althongh the elause appears to take power
from the Appeal Board, the provisos make
clear exactly what is meant, but the whole
clause has to be read carefully, The Solici-
tor-General has stated—

1. Clause 2 of the Bill amends Section 6
of the principal Act which is the gection which
confers appellate jurisdiction on the Public
Service Appeal Board. The amendment in
Clause 2 (a) is mercly introductory to the
amendment in Clauae 2 (b).

2. Clause 2 (b) inserta in Section 6 of the
principal Aect after Subsection (1) a mew Sec-
tion 1 (a). Subsection 1 (a) will limit the
jurisdictifn of the Public Service Appeal Board
in respect of appeals by public servants who
are Government officers subject to Part IXA.
of the Industrial Arbitration Act, but only to
the extent by which the subject matter of any
guch appeal is within the jurisdiction of the
Arbitration Court.

3. Thus the only object and purpose of the
new Subsection (la) is to prevent any possi-
bility of a clash between the jurisdiction of the
Arbitration Court and that of the Publie Ser-
vice Appeal Board. In other words, unless the
subject upon which a Government officer de-
sires to appeal to the Appeal Board is one
which the Arbitration Court has or can deal
with, either by award or by interpretation of
award, the Government officer can still appeal
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to the Appeal Board provided the subject mat-
ter of his appeal is within the jurisdiction of
the) Appesl Board under the present Seetion 6
(1).

The whole of the clause must be read. Bach
of its provisions qualifies. I think it will
be found that those qualifying provisions
make it clear that any matter other than
those within the jurisdiction of the Arhi-
tration Court can bhe the subject of appeal
by an individual *officer or group of indi-
vidual officers. The elause is certainly
lengthy, but the Solicitor General states that
what it does is merely to remove from the
jurisdiction of the appeal board matters
which rightly come within the jurisdiction
of the Arbitration Court. Qutside those
matters, there is a right of appeal. No
doubt we are all amxious that the Arbitra-
tion Court shall have jurisdietion.

Hon. N. Keenan: The court has jurisdic-
tion, without gquestion,

The MINISTER FOR WATER SUP-
PLIES: The appeal board also must have
power to deal with matters within its juris-
diction. The Solicitor General insists that
the court has, buj that certain matters have
been removed.

Clause put and passed.
Clauses 3, 4, 5, Title--agreed to.

Bill reported without amendment, and the
report adopted.

BILL—SUFREME COURT.
Second Reading.
Debate resumed from the 14th November.

HON. N, KEENAN (Nedlands) [4.52]:
The Bill was introduced by the Minister for
Justice as a consolidating measure which,
by reason of the fact that it contains a few
additions to the law, it is neeessary to bring
forward in the form of a Bill. The practice
of consolidating existing laws. fwo or three
or more statutes all dealing with the same
subject, into one, goes hack to 1905. 1In
those days it was provided that on a resolu-
tion being passed hy the Houses, the Attor-
ney General should he charged wilh the
duiy of consolidating the measures named
in the resolution. That was altered by an
amendment, coming down in 1923, and it no
longer was necessary to submit the matter
by resolution to the Houses; but it was the
consolidation of existing laws, without any
attempt being made to alter those laws in
any respect. This particular Bill proposes,
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as I stated, to make some additions to the
law as existing; and therefore it is neces-
say that the Bill should be enacted hy the
House. But it doss not pretend to be, and
is not submitted here as the re-enactment
of these special provisions. Yet that is what
it amounts to. I take the strongest personal
objection to a number of old statutes heing
brought down for the purpose, it is stated,
and may be stated, of consolidating them,
and then re-enaecting them because they hap-
pen to have a few additions or altera-
tions made. ‘When mere consolidation is
made, it is made only for the purpose of
convenience, and for no other purpose—to
enable those who have to make reference to
any portion of the statutes conszolidated to
avoid the necessity for a prolonged search
through a number of statutes. But what is
done for mere convenience is very different
from re-enacting what in many cases are
obsolete provisions to be found in old
statutes. If the proper opportunity were
given, then this House could consider the
provisions, including provisions the House
had never agreed to. For instance, in this
very Bill whiech we have now before us
there are some utterly ridiculous suggestions
and proposals and provisions which un-
doubtedly are law fo-day, having come down
to us from times when they were proper.
But they are no longer so. TFor instance,
as a clear illustration, there is the provision
about marriage. A clergyman is safe-
guarded from any disability arising from
refusal to marry divorced persons. In very
olden times, when divorce first became law-
ful, as distinguished from Bills passed
through the House of Lords for eriminal
conversation, there was a certain amount of
resenfment on the part of the State church
in England, the church that the State had
a right to tell what it was to de and what it
was not to do. As a resulf elergymen of the
State church refused to marry divorced
people, and it became a matter that the
Legistature had to recognise, that the
chureh they were paying a considerable sum
to maintain as a State chureh was prae-
tieallv  casting upon ‘the laws passed
by the Legislature some severe censure in re-
Fusing to give effect to them. So a clergy-
man could he compelled to marry divoreed
peaple, or to make his church available in
certitin cirenmsiances, where he himself wus
disinelined to marry them. We find those
ancient provisions appearing in this Bill.
They have no more relation to the circum-
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stances of our lives than any other antique
provisions to be found in our laws existing
to-day have relation to our present-day
lives. There are in the Bill provisions which
are entirely opposed to the Federal Consti-
tution, to which we have become parties
sinee a great deal of the legislation consoli-
dated by the Bill was passed. I suppose
all hon. members are aware that at one
time if 4 man owed a sum exceeding £5 in
this State or Colony and attempted to leave
the Colony, he could be stopped nnder what
is known as the Absconding 1ehtors Act.
That Act still exists, but of course it cannat
be cnforced nowadays, because one of the
contracts info which we entered when we
accepted the Federal Constitution was that
there should be absolutely free intercourse
between the States. So that law, though it
is still a law, is not only obsolete but in-
effective.

The Minister for Justice: It is put into
operation, all the same.

Hon. N. KEENAN: T have never heard
of it being put into operation since the Fed-
eral Constitution has been in foree. If it
is put into operation, it ean only bhe hecause
one is leaving the Commonwealth.

The Minister for Justice: One does not
know where a man is going.

Hon. N. KEENAN: Yes. If he is on a
steamer bound to London, one knows he is
going to Colombo, and one can stop him.
The section of the Commonwealth Consti-
tution with which we are all familiar, in re-
gard to interecourse and trade, is now a mat-
ter of appeal to the Privy Couneil; but it
is atmed principally at the intercourse of
trade. There was an entire taking-away
from the formerly independent Colonies of
the right to interrupt intercourse except for
justifiable reasons, such as statutoryv reasons
and reasons of health, after the Federal
Constitution came into existenee and insti- -
tuted free intercourse bhetween the people of
Australia. We find, too, some clauses deal-
ing with navigation, provisions which were
excellent and necessary when we were an
entively independent State or Colony, and
when we were acting under the British Ad-
miralty laws. But nowadays, and especially
since the Statute of Westminster was passed
in 1927, the Imperial authorities have sur-
rendered all rights which they formerly
asserted to govern the laws of navigation.
Those laws are entirely handed over, by the
last concession made, to the authority of the
Commonwealth. Moreover, in regard to the
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actual laws determining the relative rights
of parties to send goods for -carriaxe
by sea, the Commonwezlth has legislated;
and that legislation is of course supreme.
So members will find in the Bill ¢lauses, to
which T shall direct attenfion when the
Bill is considered in Committee, that in so
far ag they are contradietory of the Com-
monwealth legislation, are invalid.

The Minister for Justice: But we trade
between ports wilhin the State.

Hon, N. KEENAN: That is so. These
particular clauses were passed at a time
when we had the right, as a branch of
the British Court of Admiralty, to make
our own laws with regard to the eontrol
nf shipping, wholly independent of any
over-riding authority. Now we have the
over-riding by the Commonwealth, and T
merely mention that phase as an illustra-
tion of what we shall he re-enacting if we
pass the Bill in its present form. The Min-
ister is right in saying we still have author-
ity as between Fremantle and ports along
onr coast line such as Wyndham in the ex-
treme North, and Eunecla, which represents
the furthest point at the other end of our
coast line. We have the right to make onr
own laws in that respect. but in the main
matters that are outside our territoriall
waters are for the Commonwealth, whereas
we may have some power regarding matters
effecting onr own territorial waters. These
matters point to the fact that when we
eonsolidate a statute, it is merely for the
purpose of convenience and if that is the
purpose, let us do so. In thosc eireum-
stances, it will be distinetly understood
that that is ail that has been dome. Tt
w)ll mean that there has been collected
together the various amending measuras
into one complete statute so that the whole
Act shall be made readily available to
those whe may wish to resort to it. Om
the other hand, if we desire to re-enaect por-
tion, or the whole, of an old statute, let
us do so. Unfortunately this Bill does
do that. Tt re-enaets all the provisions
to which I have drawn attention. These
provigions represent the law in far-off days
and were probably suitahle at the time
when Parliament, as it then existed, agread
to the legislation. - But when we pass
those provisions in this consolidating mea-
sure, the whole Act will be the law of this
Parliament and that, I submit, is not at
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all desirable. I have placed some amend-
ments on the Notice Paper; I do not know
whether the attention of the Minster has
heen drawn to them.

The Minister for Justice: Yes,

Hon. N, KEENAN: They are all of what
I might describe as a minor charaeter and
they disclose an attempt to get over smnll
matters that have arisen in the drafting
of the Bill. They have als¢ been suggested
because the existing law is not suited to
existing faets. As an instance, there is
the right to obtain a divorce by a deserted
woman or by a woman whose husband has
entered into &n arrangement to separate,
either by means of an agreement or by an
order of the court, and has failed to carry
out the terms of that arrangement, It was
held in our courts regarding the provi-
sions made by Parlitament that a woman
could not get a diverce on the ground of
desertion unless that deserfion was con-
tinuous for three whole years, and that
that also applied in the case of a woman
who was living under some agreement for
separation from her husband or under a
deed of separation was entitled to some
maintenance, in respect to the payments
of which the hushand had made default.
Unfortunately, the High Couri dissented
from that view and held that if the woman
received no payment from her husband
under the deed of separation for separate
periods of three months or eight months or
other periods at a time amonnting in all
to three yenrs, during which pericds the
husband had not complied with the pro-
visions of the agreement or deed of separ-
ation, she was entitled to a dissolution of
marriage. That is obviously illogieal and
unjust. If there is anything in the nature
of easier terms, then they should be avail-
able to the woman who is wholly deserted
rather than to the woman who to some
extent still retains benefits resnlting from
the marriage. In respect of the other mat-
ters dealt with, the amendments are not of
very great importance. The only real ex-
ception T take to the Bill is that it creates
what T regard as a wrong preeedent. If we
are to re-enact an old statute -with-
out being placed in a position to
rive consideration to the various pro-
visions contained in the severa] parts
of the Aet, then the Bill shonld he referred
to a select eommittee in order that it may be
rone into thoroughly and a deeision arrived
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at as to how far some of those provisions
are applicable nowadays, or how far they
sliould he altered, if not abolished, and then
we would be in a position to deal with the
Bill. \We are not in that posifion now. All
that happrens is, in a sense, as a friend of
the ITouse, I advise members or point out to
them cluuses that should be deleted. That
is not very desirable in dealing with statutes
of importance. However, the Minister has
brought the Bill down and that being so, we
have to deal with it. When the second read-
ing has been agreed to, I shall deal with
varions matters that I think should receive
congideration in Coummittee, not beeanse T
think action taken in that direction will
make the Bill at all suitable, but because I
consider that is the hest we can do in the
circumstances.

MR. SLEEMAN (Fremantle) [5.7]: 1
confess that T do not know mueh about the
Bill, bt in running through its provisions,
I noticed a reference to a matter that was
diseussed recently in this Chamber, namely,
the operations of money-lenders. When the
Minister veplies T trust he will interpret the
clanse for us. For instance, I find the fol-
lowing in Clause 31:—

(1.} Subject to the provisions of the Money
Lenders Act, 1912, there shall be no limit to
the amount of interest whieh any person may
lawfully contract to pay.

.'(2.) In all cases where interest for the loan
of money, or upon any nther contract, may be
lawfully rceovered or allowed in any ackion,
suit, or other proceeding in the Supreme Court,
or any other court of Jaw or equity, but where
the rate of such interest has not been previounsly
agrecd upon by or hetween the parties, it shall
not be lawful for the party entitled to interest
to recover or be allowed in any such action,
suit, or other proceeding above the rate of
cight pounds for interest or forbearanee of
one hundred pounds for a year, and so after
that rate for a greater or lesser sum or for a
longer or shorter time,

The wording of those subclauses is certainly
peculiar and diffieult for a layman to under-
stand. The first subelause, in my opinion,
is such that it should never have been in-
tluded in the Bill. The other night, during
the course of a discussion, the view wag ex-
pressed that a limit should be placed upon
the amount of interest that an individual
would be required to pay to a money-lender.
When we deal with this particular part of
the Bill in Committee, we should at Jeast
specify that not more than a certain amount
could be contracted for in connection with
& money-lending transaction. We know that
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when people get into diffieulties and fall
into the hands of money-lenders, they will
contract to pay anything in return in order
to get over their temporary frouble.
Thoze people should be protected against
themselves. We should provide that if more
than 10 or 12 per cent. interest has been
contracted for, no money shall be recoverad
under this measure.  While considering
money-lenders, we should make provision to
deal with these unserupulous people who
exact more than their just dues. For
instance, we were informed the other even-
ing that a man who desired to horrow £10
would he forced to pay hack £15. In Com-
mittee I propose to suggest some amend-
ment that will get over that difficulty. If a
man contracts to borrow £10, he should not
he required to sign a document as though he
had borrowed £13. T think the diffieuly
might be overcome if it were provided that
the money-lenders should make payments by
cheque. If we did that, then the man who
horrowed £10 would receive a cheque for
£10. I eertainly do not think any money-
lender would give a borrower a cheque for
£15 and trust to him to give him £5 baek when
he eashed it. However, I hope the Minister
will interpret these particular subclaunses for
us, and I trust the Committee will deal
drastically with the mcasure in respeet of
some of the clanses.

HON. W, D. JOHNSON (Guildford-Mid-
land) [5.11]: If the Bill is to be subject to
amendment, it is essentially one that shonld
be referred to a select comittee in order
that it may be considercd thoroughly. Ii is
not a Bill dealing with any given prineiple,
but is supposed to be a consolidating mea-
sure. If we are to consolidate the law, and
various members deal with particular fea-
tures of the Bill in Committee and seek to
have the clanses in which they are interested
amended, T do not think we shall get very far
with the eonsolidation.

The Minister for Justice: No,

Hon. W. D. JOHNSON: Therefore
if we cannot pass the Bill as printed
—it would appear that amendments are
desirable—I respectfully suggest to the
Government that we do the work thoroughly
and refer the Bill to a select committee with
that object in wview. If that course be
adopted, it will mean that we shall pass a
Bill that will be really up-to-date, and em-
body wbat is desirable from the poinf of
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view of Parliament and necessary from the
Constitutional standpoint.

Mr. Sleeman: It is a big Bill,

Hon. W. D. JOHNSOXN: That is so, and
Il do not pretend that I understand the
whole of it. 1 have glanced through the
c¢lauses, hut it is oo comprehensive to grasp
in all its details without considerable study.
The member for Nedlands (Hon. N. Kee-
wan) has gone into it, and he has special
qualifications enabling him to undertake the
task. He huas pointed out that, in his
opinion, parts of the Bill are distinctly obso-
lete, and other parts are guestionable from a
Constitutional point of view. The mem-
ber for Fremantle (Mr, Sleeman) has drawn
attention to one provision regarding money-
lenders and has indicated that he desires it
to be amended. Thoese circumstances convey
to me that the consolidating measure will be
subject to nttack, so to speak, by members
when they deal with it in Committee. I sug-
gest that the only means by which the Bill
can be cxpeeted to pass through the Com-
mittee without attempts being made at
amendment, is to refer it to a select commit-
tee, which could go through the whole of the
clanses. I do not like to agree to the second
reading of a Bill that purports to be a con-
solidating measure in respect of which at-
tempts will be made later on to alter some of
its provisions so as to bring it up-to-date. I
think it would be bhetter to do the job
thoroughly in the way [ have indicated.

MR. MOLONEY ({Subiaco) [5.13]: 1
agree with the member for Guildford-Aid-
land (Hon. W, D. Johnson). [ listened
with interest to the member for Nedlands
{Hon. N. Keenan) and in view of the ano-
malies he pointed out—he has a knowledge
enabling him to deal with that particular
phase—and also the comprehensive nature
of the Bill, we should bear in mind the mis-
takes that have been made in the past with
respect to many such enactments. Tt has
been pointed out that, notwithstanding the
eulogies paid by the Minister the other day
to the services of the former Soliciior-
General, many provisions have found a
ptace on the statute-bonk that are not in
accordance with the desires of many to
see ennity practised, and to have eclarity
alzo. The member for Nedlands (Flon. N.
Keenan) desires that the Bill <hould zo to
a select eommittee, and I endorse that senti-
ment; also the members for Fremantle (M.
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Sleeman) and for Guildford-Midland (Hua.
W. I}, Johnson) desire that a select com-
mittee shall have the handling of the Bill.
With a measure such as this, it is not com-
petent for ordinary laymen to dissect and
analyse and judge it, and I think before we
are asked to give a blind vote the Bill should
be referred to a body of men versed in the
intricacies of the provisions in it. It is a
lengthy document, and certainly it is packed
with many phases of legal questions affect-
ing the public generally. We find there pro-
visions regarding money-lending, and cer-
tain provisions dealing with eontracting out,

The Minister for Justice: No.

Mr. MOLONEY: Well, I think it is so.
In other words it provides that certain con-
ditions shall apply, and that it is competent
for any rate of interest to be charged. If
that is nat eontracting out, I do not know
what is. Seetion 151 of the Industrial
Arbitration Aet lays it down that there shall
e no contracting out. If that applies in
industrial maiters, it should apply also in
regard to financial matters. But seemingly
we are to give them an open go, and lat
them charge what percentage they like. [
am not partieularly intevested in that phase
of il, but | say it arises out of the Bill, anil
that if it applies to money-lenders we shall
find there are numerows other conditions
that will be introduced. 1f amendments are
to be made to the Bill, it may be that niem-
bers in their zeal to secure cherished amend-
ments may do damage to that which they
desire. I do not think the Minister should
oppose the wish of a number of members
to send the Bill to a seleet committee. 1
have no desire to impede the progress of
the Bill, nor do I desire to see perpetuated
something which is obsolete in many re-
spects, as has been indicated hy one of the
foremost members of the Bar in this State.
Cognisance should be taken of his remarks.
I do not always agree with the member for
Xedlands, but at least I am always pre-
pared to accept an opinion backed up by
the experience of the hon. member; that is
to say, when it comes to questions of law,

Mr. Raphael: On every occasion?

Mr. MOLOXEY: That hon. member has
expressed the opinion, and other members
ulzn have expressed the opinion, that the
Bill ought to ro to a select commitiee. Even
the Mimister knows that in many respeeis
the law shoufd he improved. For instanee,
the gambling lawz of the Siate could be re-
modelled to advantage. If a seleet eommit-
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tee were to go through the Bill now before
the House and analyse its various provisions,
it would be much bétter for all eoncerned,
which is to say the whole of the community,
I desire to see the Bill referred to a selee
committee.

MR. LAMBERT (Yilgarn-Coolgardie)
[5.20]: T should like to say something on
the subject -brought up by the member for
Fremantle (Mr. Sleemun). Clause 31 is a
most dangerous provision. 1 elearly and
definilely say that unless we are prepared
to restrict the usurers in this State, we shall
not he duing owr duty. There should be a
definite  provision with hide-bound pro-
visoes prescribing the manner in which
people shonld he allowed to lend money in
Western Anstralia, I do not wish o relate
a recent personal cxpevience I had when
I backed a promissory note for a man, ex-
cept to Hinstrate the point. If was a pro-
missory note for three months, and 4%
years or five yvears afierwards I received a
letter from a firm of money-lenders stating
that the amount had not been paid. So I
called at the eompany’s office and asked why
I had not been notified of that. Bui they
said there was no obligation on their pant
to notify me, since the debtor had heen pay-
ing up his interest.

Mr. Sleeman: It might have been better
had you lent the amount yourself.

Mr, LAMBERT: Yes, but my friend only
asked me to go along and recommend him.
The records of this company disclose the
fact that he had paid about £52 in interest
on the £25, which was the amount owed.
That was the amount the firm had lent him,
but in doing so the firm had added £2 10s.
interest, thus making the amount £27 10s.
The eollection of interest has heen going
merrily on for years past, until quite re-
cently.

Mr. Cross: Buf yon rccommended him
for only three months,

Mr LAMBERT: Yes. I am not going to
reveal the legal cateh in this, because as a
matter of fact the case may be the suhject
of lifigation. The broad outline of its his-
tory is that this man eame along to a mem-
ber of Parliament and asked him to endorse
a promissory note. But in such a case one
finds later that, instead of heing merely the
endorser of the promssory note, he has
made himself a party {o the note. There
should be laid down in a elanse in this Bill
special provision governing the endorsement
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of promissory notes, so that one might know
the exact legal position. I did not know
the legal position in connection with this,
but I have since consulted my solicitor, and
informed him 1 am going on with the case,
if it costs me every penny I have got. 1
shall certainly expose those money-lenders,
if indeed they are going on with the case,
I definitely told my solicitor that I would
spend every hob I have in exposing this
hosiness. The money-lenders said that they
would take a lesser sum, so much in the
pound, bui I said they would not get a
single pound from me, since they had re-
ceived from the debtor so large a sum in
interest. I oaly hope they will bring the
ease hefore the court, so as to impress npon
Parlinment the necessity for curbing the
greed of the usuvers. They have been driven
onf of Germany, they have been driven out
of Russia, and T think it would be a damn
good job if they were driven out of Western
Australia. Tt is an awfal position for an
indigent person to be in, and it is only be-
cause I am able to stand up to them that
they are not likely to go on with their case.

Mr. Thorn interjected.

Mr., LAMBERT : I might be prepared to
listen to that suggestion, buat in this ease I
ean look after myself, and will certainly
do so, if it costs me every penny of which
[ stand possessed. It is a glaring case, one
that should eertainly be exposed. Should
the case come into court I shall definitely
take cvery possible step to expose these
usurers. I am in aceord with the member
for Premantle, for I certainly think the
Money Lenders Aet should he amended.
People who have to borrow money are
mostly poor people, people whom we are
here to represent, and I say it will be a
positive seandal if we are not prepared to
see that there is some remedy against the
practice of these thieves and vagabonds who
charge 50 per cent. and 60 per cent. on
their money,

Mr. Sleeman: I know of one instance in
which 120 per eent. was charged.

Mr. LAMBERT: I am not surprised at
that. In the case in which T am interested
the interest charged was 40 per cent. When
I asked the firm why thev did not tell me
that the promissory note for three months
had not been paid, I was told that it was
quite unnecessary, because the man was
going on paying his inferest, and
that they ecould afford to wait until
the debtor was in a position fo re-
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pay the principal. 1 met one of
the money-lenders, and he said he wonld
like me to drop in when I was going past,
for they still had this promissory note.
When thev issued a loeal court summons,
and we applicd for discovery, we found
that the debtor had paid £32 in interest.
Tt is nearly time that Parliament spend
a few useful gvenings——

Mr. Marshall; Hear, hear!

Mr. LAMBERT: ——in curbing the out-
rageous robherios of these userers by
amending the Money Lenders Aect and se
enming to the reseue of a lot of unfortun-
ates who get into temporary trouble
through the thieving praectices of the
money-lenders. We should definitely limit
the rate of interest chargeable by these
money-lenders. Also where a man, a mem-
ber of Parliament or anyone else, is called
upon to endorse a promissory note, that
promissery note should be set out in the
schedule.. Moreover, all amounts paid over
by the lender should be paid by cheqne,
and all amounts repaid shounld be paid, not
at the office of the money-lender, but paid
into some reputable hank.

The Minister for Justice: Are promissory
notes legal tender?

Mr. LAMBERT: We could make them
legal tender; we could make anything legal
tender. In 99 eases out of a bundred, the
ordinary firm has to reeeive a cheque as
legal tender for an account that is paid.
A cheque is legal tender then.

The Minister for Justice: No.

Mr. SPEAKER: 'The hon, member is
wandering away from the subject.

Mr. LAMBERT: Some time ago I lent
a man £50 with which to take an option
over a mine,

Mr. SPEAKER: Is the hon. member dis-
cussing the Bill?

Mr. LAMBERT: I am talking of legal
tender.

Mr. SPEAKER: That has nothing to do
with the Bill.

Mr. LAMBERT: I only wanted to illus-
trate a point.

The Minister for Justice: You wanted to
stop the cheque.

Mr. LAMBERT: The man got the £30,
but I got nothing. I endorse what the
member for Fremantle has said. Injustices
are done to many people ihat we represent
on this side of the House. The sooner
Parliament shows its attitnde towards these
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money-lenders, the beiter it will be for the
people, I trust that Clause 31 will be
climinated. I have no douht the monu-
mental work earried out by the ex-Solicitor-
General will be most useful in respect to
the consolidation of our statutes, but I
trust the Minister will see the necessity of
at Jeast amending Clause 31, so that money-
lenders shall not be allowed to go on as they
are doing to-day.

MR, McDONALD (West Perth) [5.32]:
There are certain directions in which this
Bill could he amended with advantage. If
a sclect commitiee i1s appointed it will be
practicrally impossible to pass the Bill this
session. [ am in favour of passng it this
session and leaving it to the following ses-
sion for a further investigation. to be mude
by a seleet committee into the whole of the
law on this subjeet with a view perhaps
bringing down amendments later. The pre-
sent eonsolidation is 99 per cent. consolida-
tion, and 1 per ¢cent. amendment of the exist-
ing law. I shounld like to see it passel
through Parliament this session. The mem-
ber for Nedlands has referred to one or iwo
anomalies, and has put upon the Notice
Paper amendments which will meet them. i{
these amendmenis were dealt with, I think
the rest of the Bill could be safely and eon-
veniently passed. It will then represent some
contribution towards a clarifieation of the
law, The point about the rate of intere-t
will also he met by an amendment that wili
be moved by the member for Nedlands. He
proposes to reduce the rate from 8 per ceni.
to G per cent. The latter would be the rate
that ecould be allowed by the court or
jury by way of interest on elaims which have
been recovered by the successful litigant.

Mr. Slecman: Will that cover the case of
a man who has contracted to pay a highe
rate of interest?

Mr. McDONALD: The existing Money-
lenders Aet was passed in 1912, although
many other Acts of the kind were passed
prior to that date. Under the Act of 1012
a money-lender is not only a person who
lends money because it is his business to do
s0, but it inclades any private person whe
lends money, at above the prescribed rate
of 12%% per cent. interest. Every person,
whether a professional money-lender or a
private person, who lends monev at more
than 12% per cent. interest, automatically
comes under the Aet. When he comas
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under the Act, he must observe certain pro-
visions that have been laid down for the pro-
tection of borrowers. In all cases the rate
of interest can be reviewed by the court,
either the logal eourt or the Supreme Court,
and ean be reduced. Even if the rate of
interest is fixed in a contract between the
parties it ean be reduced by the court to
whaiever rate the eourt considers fair and
reasonable. Several cases of that kind are
racorded in our local Law Reports. Courts
have reduced the rate of interest charged by
money-lenders, even where a contract hus
existed.

The Minister for Jusfice: Even where con-
tracts for a higher rate have been made?

Mr. MeDONALD: Yes. Where the rate
agreed upon has been 40 per cent. it could
be reduced to 20 per cent. In one case |
know of it was brought down to 18 per cent.

Mr. Moloney: Would not the existence of
a contract prejudice the applicant for a re-
duction ?

Mr. McDONALD: No. The court wonld
take an independent view of all the eir-
cumstances. When money is lent to a man
without security, and merely on his note-of-
hand, that would be regarded as a hazardous
loan, and one that could reasonably be ex-
pected to bear a higher rate of inferest.

Mr. Sleeman: Not if the note was en-
dorsed by a man of substance.

Mr. McDONALD: All the eircumstances
would be taken into account. If a bill were
endorsed by the member for Fremantle, no
doubt the court would bring the rate down
to something very small. If, as stated dur-
ing the course of the debate, two men of
straw endorsed each other’s bills, the two
endorsements together would hardly bLe
worth more than one signature. The clanse
to which the member for Yremantle re-
ferred appears to him to be rather alarm-
ing, whereas that is not the case. Whilst
I agree that the Money Lenders Act conld
well be overhauled, with a view to turther
protecting the publie, I do not think this
Bill should be delayed for the purpose of
entering upon a consideration of that kind.
1 support the second reading.

MR. RAPHAEL (Victoria Park) [5.37]:
I support the second veading, but oppose
the retention of Clause 31.

The Minister for Justice: What do you
know about Clause 5219

Mr. RAPHAEL: I have not read that.
Since I brought my motion before the
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House for the appointment of a Royal Com-
mission, and, in view of the aititude adopted
by the Government fowards that motion in
that they did not oppose it, I am led to be-
lieve that a Royal Commission will be ap-
pointed to investigate the charges made.
Since that time more and still more evidence
has eome to light, proving the correctness of
iny statements that little or notbing is known
of the underhand methods adopted towards
the public by so-called money-lenders. A
case came before my notice this afternoon of
an elector in West Perth. He placed all his
troubles and worries before me. He was
being pressed by the Prundential Loan Office
for the return of moneys that had heen lent
to him. 1 also bad a case in Viectoria Park.
In this copnection the firm of Lean and Co.
is one of the greatest offenders in respect to
underhand tacties in thieving from people
to get their so-called interest. The repre-
sentative of that company in Vietoria Park
cast aspersions on my parentage, to certain
people. He took a devious route to induce
people to come to me and ask me to back a
bill for him 'This wos done so that if a
Royal Commission was appointed it eould
be proved that I was not sincere in my
arguments, and that [ was prepared to back
bilis for my friends, thereby annulling any
arguments I had put forward.

Hon. C. G. Latham: They would nob re-
main your friends very long if yon did that.

Mr. RAPHATL: I helieve that neariy
every member of this House at some time or
other has been caught by money-lenders.

Mr. Thorn: Speak for yourself,

Mr. RAPHAEL: Only a mug is caught
twice in the same way. The hon. member
himself has been caught twiee.

Mr. Thorn: Speak the truth!

Mr. RAPHAEL: T hope the Minister will
allow Clause 31 to stand over. The law re-
quires a fair amount of cleaning up. Little
or no consideration has been given to it by
any Government in the past. I believe the
reason for that is thati insufficient limelight
has been thrown upon the anties and tacties
of moneylenders. Now that their ways have
to & certain extent been exposed, the Minis-
ter should leave that matter in abeyance
until evidence has been secured by the Royal
Commission, and it is then possible {o make
a decent job of the Aet. At any rate, I shall
vote against that partienlar clanse. Fur-
ther, I may have to change my opinion
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about not voting for the appointment of a
select eommitiee.
Mr. Wilson:
mind. |

Mr. RAPHAEL: We all respect the hon.
member, who is now an old gentleman, bug
we must be allowed to change our opinious
when the oceasion demands. I hope the
Minister will allow Clause 31 to pass into
oblivion. ] am satisfied {hat the Govern-
ment have tacitly agreed to the appointment
of a Royal Commission, and, when evidence
has been taken by that tribunal after
Christmas, it will be possible o make a
decent job of the Act.

HON. ¢. G, LATHAM (York) [5.42]:
T am sorvy the Government did not follow
the procedure usually adopted in the case
of a2 Bill of this sort,  Alterations to the ex-
isting Aet eould have been printed in italies,
and it would then have been easy to follow
the amendinents and understand the gist of
the olterations being made. What I am
afraid of is the revival of old laws bearing
on this point.

The Minister for Justiee: They will still
be alive.

Hon. C. (. LATHAM: As we pass laws
in this State. we must not forget that they
override the old laws. We must not forget
that the last law passed prevails over laws
rassed previouslv.

Mr. Marshall: Xo.

Hon. C. G. LATHAM: If we pass this
Rill, it will represent the latest law that has
heen passed on the subject.

The Minister for Justice: If it is the same
as the old law, it will not make any differ-
ence.

Hon, C. G. LATHADM: Not if that is so.

The Minister for Justice: Tt is so.

Hon. C. G. LATHAM: I am sure laws
have been passed which have had an over-
riding effect on old laws. Now that these
lnws are being brought forward again, and
ure heing amended, they will have an over-
riding effect on laws previously made.

The Minicter for Justice: No.

Hon. C. G. LATHAM: It is diffienlt to
follow. I have tried to get to the botiom of
this myself, but find it almost an impossible
task. I am inclined to sappert the sugges-
tion of the member for Fremantle that the
Bill shontd be referred to a select committee.
1£ such & committee were to call as witnesses
the departmental officers who drafted the
Bill and revised these laws, there would be

You eannot change your
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an dillienlty about it.  Five members of the
House cowld o the necessary work in a
eouple of days. T am anxious to see
the statutes consolidated. That would
he mueh more helpful for evervone who had
to handle them. But it is difficult for us to
deal with this kind of legislation. We have
to aceept what the Minister tells us, and he
to an extent has to accept what his oflicers
tell him. 1 as a layman am in a diflicult
posilion and, as I have already said, what I
am afraid of is that we shall have a revival
of old statutes by the passing of this Act.
As we pass n law and it comes into conflict
with a taw that is in cxistence, the law that
is last passed will prevail, The Minister
and other members have run through the Bill
very nuickly but some of the clauses will re-
quire to be carefully considered.

MR. MARSHALL (Murchison) [5.47]: I
do not propose to touch upon the merits
of the Bill, but 1 am somewhat concerned
with regard to it and 1 want to cast a con-
seientious vote either for or against it. I
shall vote against the second reading unless
I can be assured that some authority will
he created, cither a select committee or an
honorary Royal Commission, to deal with
it.

Hon. C. G. Latham: We cannot have a
Royal Commission.

Mr. MARSHALL: It is very evident
from the information given to the Chamber
by those in a position to speak that the Bill
does require ecareful serutiny, and those
statements are much more acceptable to us
than the statements of the Minister., When
we have gentlemen at the top of their pro-
fession informing the Chamber that there
ate various anomalies in the Bill, and that
they confliet in some respects, obsolete in
others, and also unconstitutional, state-
ments such as those must be accepted even
against what the Minister has told us, and
after all the Minister is only a layman. The
Minister is justifying his attitude hecause
he must stick to the Bill,

The Minister for Justice: Oh no.

Mr. MARSHALL: I do not say that he
will on this oceasion. Frequently since I
have heen a member of this House I have
listened to “Hanzard” being quoted aguainst
members who huve taken up a eertain atii-
tude. Those members have said something
with regard to the passage of a Bill and
their remarks have been used against them.
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My desire is that all our laws, where pos-
sihle, shall be consolidated.

The Minister for Justice: That is what
this Bill proposes.

Mr. MARSHALL: But in the consolida-
tion we must see that modern desires are
respected, We cannot get ohsolete Aets and
consolidate them, Surely we must modern-
ise them, and from what I ean understand
there are some clauses in the Bill that are
preity obsolete.

The Minister for Justice: Oh no.

Mr, MARSHALL: In this case T am
going to aceept the views expressed by the
member for Nedlands. We must have our
laws econsolidated. If we refer to some
statute, we find that it has been amended
three or four times and that regulations
have been framed, and so one is in a hope-
less mess trying to find out what is really
meant by the parent Act plus the amend-
ments and the regulations. I agree with the
desire of the Government to consolidate our
laws, but while we are conselidating ihem
we must bring them up to date,

The Minister for Mines: When you are
consolidating the laws you cannot amend
them at the same time.

Mr. MARSHALL: In the broad sense, if
there are no amendments necessary, we can
consolidate the laws; we are mot geoing to
say that we must consolidate the laws Hrst
and amend them afterwards, When con-
solidating laws, we bring all the amend-
ments together and then turn ont just what
is required, Take the Money Lenders Act.
That has not been amended sinee 1912, when
it was passed. Unless the Minister can give
me an assurance that the Bill will be re-
ferred to a select committee or to a Royal
Commission, or to some body that will have
the capaeity to deal with it and report to
this Chamber fully upon what is required,
1 shall vote against the second reading. I
am not going to vote for a Bill to conseli-
date existing Acts of Parliament unless
those Acts are brought up fo date and we
can start off afresh with the consolidated
measure.

THE MINISTER FOR JUSTICE (Hon.
J.  C. Willcock—Geraldton—in  reply}
[5.56]1: I am not at all concerned abount the
Bill except in respect of giving effvet to the
policy of the Government, which is to en-
deavour, as far as possible, {0 consolidate
the laws, In this instance it is our desire to
aeonsolidate 41 or 42 Acts into one statute.
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If ecither the member for Nedlands oz
the member for West Perth happened
to be Aftorney General, I am cer-
tain they would have introduced o Bill
almost similar to this. As I have already
indicated by way of interjeetion, mewmber:
have drawn attention to matters of smal
importance and have tried to damn (he Bili
with faint praise, by drawing attention to
gneient laws, some of which were not ap-
plicable to present-day services. Whera we
think it is desirable, and there is need to
bring existing legislation up to date, we
introduce amending legislation. What hap-
pens is that if we find a law is operating
in any way against the public interest, we
amend that law. If, however, a law does
not affect anyone to any extent, it is per-
mitted to remain on the statute-book. There
is no point in wasting the time of Parlia-
ment by amending a law that mnay be 40 or
50 years old merely because it does not snii
modern eonditions on acecount of the “t's”
not being crossed or the “i’s” not being
dotted, or on account of some trivial alter-
ation that may be required. 1f a law is
against the public interest and we think it
should he altered, then it is amended. But
where something does not affect anyone, or
is not likely to do so for years, what point
can be served by Parliament giving consider-
ation to such a matter? Tt would be wrong
to waste the time of Parliament to do so.
What the member for Nedlands termed un-
important matters, other members of the
legal profession and judges are desirous
that, in the public interests, should receive
attention. I am afraid that the hon. mem-
ber was taken too seriously by other mrm-
bers, much more seriously than he himself
intended. He raised a series of donbts with
regard to the Bill and now wa find that there
is a doubt as to whether it will go through.

Hon, W. D. Johnson: Tt is not a Bill that
should have heen brought down at this
period of ihe session.

The MINISTER FOR JUSTICE: There
are a number of laws in existence dealing
with various aspects of onr legal procedure
and it is very inconvenient to have to search
through 30 or 40 different Acts fo find out
where we are.

Hon. W. D. Johnson: And when you have
found out, they are of no use.

The MINISTER FOR JUSTICE: They
are of use in some way or other. There are
provisions in the Bill dealing with proce-
dure which I admit may not be referred
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to once in four or five vears, but naturaily
those provisions are retained as being the
laws of the State. If we did nof have this
consolidation, the position would be no dif-
ferent, and the law as it existed before the
passing of the consolidation would con-
tinne to exist after the eonsolidation,
I told the Hounse frankly that I would not
bhave introduced the Bill had I not read
it and reached fthe conclusion that its
enactment would be desirable. T have seen
other Acts from which certain provisions
have been taken and inserted in the Bill,
but comparatively few alterations are
proposed, and in those few instances the
position is set out elearly in the memoran-
dum to the Bill. The rest of the law is
already in existence and will continue in
existence regardless of whether we pass
the Bill, Thus, so far as effeet is con-
cerned, it matters little what we do, but
it is desirable to have the law econsolidated.
From time to time members have pointed
out the need for econsolidating our laws as
far as possible. YWhen it is not intended
to amend a law further, the various Aects
may be consolidaied under existing statu-
tory authority. In this instance, however,
a few small amendments arve desired, and
that is one reason why the measure has
been introduesd in this form. Of ecourse
some of the JMcty were adopted from the
British law in former years, and although
they have nof been passed by the State
Parliament, they are nevertheless the law
of the land. T think the member for Nor-
tham early this session raised the question
of consolidating our laws, Here is an
opportunity to have one law instead of
forty., I have piven the House an assur-
anee as fo the purport of the Bill, but it
might be considered desirable to have an
ingquiry by select eommittee so that the
Parliamentary Draftsman might give evi-
dence, as well as any other legal gentlemen
who so desire. The House, however, has
my assurance together with that of the
Solicitor-General, the Barristers’ Board
and the Law Society as to the desirability
of the measure for the convenience of those
having dealings with the Supreme Court.
The member for West Perth said he wanted
to see the Bill passed and that it was not
necessary to have a select committee. The
member for Nedlands did not say that a
selegt committee was necessary.
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Hon. W. D. Johnson:
amendments.

Mr, Raphael: What makes me doubtful
is that both those members agreed to it.

The MINISTER FOR JUSTICE: We ¢an
give credit to every member for the best
motives, When a member possesses expert
knowledge on a particular subject, we
might well accept the benefit of it. I have
never known a member set out deliberately
to mislead the House. I think those mem-
bers will give us the benefit of their train-
ing and knowledge. If they said that the
measure was one that should not be
enncted, I would be prepared to drop it at
once. From my reading I am satisfied that
the House may safely accept the Bill. On
the other hand, if members consider that
inquiry by seleet committee is desirable to
obtain further information, I am agrceable
to that ecourse being adopted. A select
committee could probably report in the
course of a few days. Thus memhers must
please themselves, My whole object in
introdueing the Bill was to give effect to
the desire for consolidation and make the
measure a convenienf legal enactment for
people having dealings with the Supreme
Court. The passing of the Bill would mean
that the various laws would be brought to-
gether in eoneise form,

Mr. Raphael: What about Clause 319

The MINISTER FOR JUSTICE: I do
not wish to diseuss the clause at this stage,
bnt had the hon. member listened earefully
to the member for West Perth

Mr. Raphgel: I want your explanation,
not his, !

The MINISTER FOR JUSTICE: Then 1
can merely give him the same explanation,
only in different words. Clause 31 deals
with the Money Lenders Aet. Anyone who
lends money at a greater rate of interest
than 121% per cent. is fermed a money
lender and is subject to the conditions im-
posed by the Money Lenders Aet. When
a verdict is given by the Supreme Courzt
entailing the payment of money owing over
a period of years and the question of inter-
est arises, the rate shall not exceed that
stipulated in the clause.

Mr. Sleeman: Cannot you restrict any-

one from lending at more than 1214 per
cent. interest?

He suggested
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The MINISTER ¥OR JUSTICE: Such a
man would come under the Money Lenders
Act.

Mr. Sleeman: A man who borrows sel-
dom has money to enable him to go to the
court.

The MINISTER FOR JUSTICE: Un-
der the clause, subject to the provis-
ions of the Money Lenders Act, there
gshall be no limit to the amount of in-
terest which any person may lawfully con-
tract to pay. The proposal of the member
for Fremantle would necessitate an amend-
ment of the Money Lenders Act. If the
hon. member wishes to amend the conditions
under which money may be lent by mouey
lenders, any alteration to this clause would
not affect the position. In faet, any such
amendment wounld make the elause ridicu-
lous. The clanse simply deals with the rate
of interest which the court might award on
money outstanding. I have no desire fo
enter npon a discussion of the elauses at this
stage and I think T have dealt fuily with
the principles of the Bill.

Question put and passed.

Bill read a second time.

In Commiltee.

Mr. Sleeman in the Chair; the Minister
for Justice in eharge of the Bill.

Clanses 1 to 22—agreed to.
Sttiing suspended from 6.13 to 7.30 p.m.
Clauses 23-30—agreed fo.

Clause 31—Any interest may be con-
tracted {0 be paid; but if no contract not
more than B per cent. may be allowed:

Hon. N. KEENAN: I move an amend-
ment;

That in line 38 of Subclause 2, the word
“teight?? he struck out and “‘six’’ inserted in
Tiew.

This affects the rate of interest that may
be allowed if there is no contract. I do not
think the amendment requires any further
explanation.

The MINTSTER FOR JUSTICE: When
this c’ause was fiist enacted. the rate of
interest provided was 10 per cent., hut that
was subsequently reduced to 8 per cent. The
scale is really a sliding one, The clause
says that it will not be lawful to charge
above a rate of 8 per cent. I do not know
that we want to fix interest rates in Aects of
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Parliament, but when we have to do tha
we must see that the rate fixed is a reason
able one. Interest rates of late have beer
down as low as 21% per cent., for ordinar;
purposes. There will always be variation:
in money values and interest rates, and i
may be that two or three years hence the
interest rates may be high again, The pre
sent maximum rate of 8 per cent. safe
guards the position well enough. I shoulc
like to see the rate not more than 4 pe
cent., but it would not be wise to pass ink
law something that may have to be amende«
soon after. All the clanses of this Bill ar
existing law, except where otherwise spesi
fied in the memorandum. This particula
clause s not mentioned in the memorandum
I am not opposed fo the amendment, or
the rate of interest being reduced, but an
pointing out the diffieulty that may arise i
we tamper with the existing law. We shoul
not alter the law unless it is absolutely neces
sary to do so. I have no desire to create th
impression that I am opposed to the interes
rate coming down.

Hon. W. D. Johnson: Your remarks sug
gest that you are,

Mr, Marshall: Why fix on 8 per cent.?

The MINISTER FOR JUSTICE: Tha
has been the law for years. If we wer
going to deal specifically with the rate o
interest 1 might not desire to go even as higl
as 6 per cent. I do not want to he mis
understood in this matter. T am not object
ing to the rate coming down, but suggest i
is not neeessary that it shonld do so in thi
case. If we are to say what the rate shoul
be, T am prepared to aceept 5 per cent. Th
law as it stands being capable of prope
interpretation, the clanse shonld pass a
printed,

Mr. MeDONALD: The Committee shoul
take advantage of this opportunity to redune
the rate of interest. For that there is pre
cedent in the previous amendment, reduciny
10 per cent. to eight. The position is no
altogether as the Minister has stated. Wher
the court deals with fixation of interest, i
fixes a raie fair in ihe cirenmstances
Although the maximum rate permissibl
might be 8 or G per cent,, the conrt perhan
would fix 5 or 4 per eent. Tn many eir
eumstances, however, the rate of interes
does not come before the court at all. B;
reducing the rate to 6 per ceni. here, w
shall make it more in eonformity with th
current rate.
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Amendment put and passed; the elause.
as amended, agreed to.

Clauses 32 to 57—agreed to.

Clause 38—Appeals and applications t..
and causes and matters to be disposed of
by, the Full Court:

Hon. N, KEENAXN: As regards pars-
graph (a) of Subclause 1, many causes and
matters are tried or heard hy a judge anfd
jury. Obviously, application for a new trial
should be within the competence of the
Iull Court equally where it is from a jurle-
ment made as the result of a trial before
Judge and jury. True, Section 39 provides
for that to some extent; but it is doubtful
whether that seetion docs not mean some-
thing different—that the Yull Court shall
have not only power to hear and determine
applieations which arise on causes and mat-
ters tried or heard hy a judge and jury,
but also power to aet by varying, or setting
aside, or reducing the damages awarded in
such case. Therefore it is safer to insert
the necessary words in paragraph (a). 1
move an amendment—

That the following be added to paragraph
(a) of Subhelause 1:—‘or before a judge and
Jury.?

The MINTSTER FOR JUSTICE: T have
no objection to the amendment.

Amendment put and passed; the clause,
as amended. agreed to.

Clause 59—agreed to.
Clause 60—Restriction on appeals:

Hon. N. KEENAN: Paragraph (d) of
Subelause 1 is identical with Clause 114.
as hon. members will see when we reach
that ¢lause. Paragraph {a) provides that no
appeal shall lie to the Full Court—

for an order absolute for the dissoluntion
or nullity of marriage in favour of any party
who having had time and opportunity to ap
peal to the Full Court from the deeree nisi on
whieh sueh order is founded has nnt appealed
therefrom.

Clause 114 reads—-

No appesal from an order absolnte for disse-
lution or nullity of marriage shall lie in
Eavour of any person who, having had time and
opportunity to appeai to the Full Caurt from
the decrce mist on which such order may be
tounded, shall nnt have appealed therefrom.

One or the other must go. In this instanece
there appears to he some lapse on the part
of the draltzsman. I move an amendment—

That paracraph (d} of Subclause 1 be struck
out.
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The MINISTER FOR JUSTICE: What
the hon. member says is to somne extent cor-
rect. I went inte the matter with the Par-
liamentary Draftsman to ascertain whether
there is any need for an almost exactly
similar provision to be enazcted in two por-
tions of the Bill. The Parliamentary Drafts-
man has furnished the following state-
nment—

M:. Keenan suggests striking out the whole

of paragraph (i) of Claus: 60 (1). That para-
graph s identical with Section 6 of the Ap-
pellate  Jurisdietion Aect, 1911, which is re-
pealed, and alse with paragraph (e) of Section
31 (1) of the Lmperial Supreme Court Aet,
1923, Exaetly the samc provision is contained
in (lause 114 of this Bill, and it may be be-
caus® of such repetition in Clause 114 of the
Bill that My, Keenan is suggesting this amend-
ment.  The present paragraph (d) and Clause
114 are intended to prevent litigants waiting
until after u deeree nisi has been made abso-
lute before appealing, when they could have
appealed  against the deerce nisi, The said
paragraph {d) and Clause 114 of the Bill only
continue existing law, The cffect of Mr. Kee-
nan’s amendment would be to leave only
Clause 114+ Paragraph (d) of Clause 60 (1)
is properly included in Clause 60, which deals
gencrally with the jurisdiction of the Fuil
Court, and Clause 114 is also properly in that
part of the Bill which Aeals specifically with
divorce proecedings. There is no legal obiee-
tion to the repetition. On the contrary, it ia
proper.
I am not a legal authority. 1 can only in-
form the Committee that the Bill was
drafted to make the law as perfect as
possible. b do not know that the Parlia-
mentary Deaftsman would be se stubborn
that when a malter was peinted out to him
as being not quite eorreei, he would retuse
fo cffert an alteration. T am assured that
it is neeessary for this provision to appear
in the two parts of the Bill.

Hon. W. 1. John=on: Tt wmakes the posi-
tion doubly sure. .

The MINTSTER FOR JUSTICE: One
deal: with divoree matters and in the other
place it deal: with appeals generally. If
we should sivike ont this paracraph and
suhsequently it should he foond that an
ervor had heen made, a difficulty might
avise: so T am nof prepared to accent the
responsibility of agreeing to the amendment.
T ean only inform the Committee that T sub-
mitted thesc matters to the Parliamentary
Draftsman and T ask members ta aceept his
adviee that the inclusion of the words are
necessary for the sake of clarity.

Hon. N. KFENAX: T am sorey that the
Minister does nnt reallv grasp the effeet of
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the position. This does not give the right
of appeal at all,

The Minister for Justice: Of course not;
I did not say so.

Hon. N. KEENAN:
appeal,

The MINISTER FOR JUSTICE: That
is s0, The language is absolutely identical
with what appears in Clause 114, let us
have an intelligent statute and net repeat
the same thing over and over again.
The Parlinmentary Draftsman’s conteniion
might be all right if the provision gave any-
thing, bhut it bars the right of appeal,

Hon. W. D. JOHNSON: We have a
diffevenee of opinion between two legal
zentlemen.  As a layman, it appears to me
that if the same words oecur twiee in the
Bill, the provisions are more convincing
in their respective applications.

Hon. N, Keenan: Why not repeat the
same words three thnes?

Hon. W, Tn. JOHNSON: The Parlia-
mentary Draftsman has advised Parliament
that it is necessary to repeat the words. 11
this were an amendment, like the last matter
dealt with, T would be inelined to take some
notiee of the member for Nedlands, but in
view of the advice tendered to the Minister,
I shall =upport the provision in the Bill.

Amendment put and negatived,

Clause put and passed,

Clause Gl—agreed to.

{'lause 62—Decision in casze of difference
of opinion:

Hon. N, KEENAN: I move an amend-
ment—

That at the end of Subclause 2 the following
words Dbe added:—*‘exclusive of the judge
from whose judgment or order the appeal is
taken.’?

It bars the right of

The clause itself has been drafted without
regard to the fact that we have three judges
only and are likely to he in that position
for some years to come. As the elause stands
at present, it is quite unworkable. When
two judges are sitting, there ecan he no
majority. Tn existing circwnstances, unless
the judge against whose decision the appeal
has been taken, also sits on the bench, there
can he no majority because there are only
two judges to deal with the appeal. It
would be most undesirable to bring in the
trial judge who had already expressed his
opinion and against whose decision the ap-
peal had been lodged. Subclause 1 is all
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right as it stands, but if Subclause 2 is
agreed to as printed, it will mean the im-
porting of the third judge who had already
given his decision. Of course, it the appeal
is not against the decision of a judge, Sub-
clause 2 is all right. With the amendment
I propose, the position will be elarified.
Mr. Raphael: Anyway, what is the good

of the court giving decisions? The High
Court knock their decisions ahout.
FHon. N. KEENAN: The bon. member

should not make such observations without
knowing anything about, the subject. I hope
the Minister will aceept the amendment, be-
cause it will make the clause workable,
whersas the eclause as printed would be
workable only if we had a bench of four
judges. I wanl to avert the position im
which & trial judge would have to sit and
hear an appeal from himself,

The MINISTER FOR JUSTICE: I sub-
mitted this amemdment also te the Crown
Law Department, but the elfeet would be
that to deal with this properly we would
require a bench of four judges. In any
case, it 1s awkward to have two judges sit-
ting on an appeal, even though one might
be the Chief Justice. On the other hand,
it might he the Chief Juatice against whose
finding the appeal was brought.

Hon. €. G. Latham: If it he a divided
opinion, wowld it nat be swayed by the
opinion of the senior judge?

The MINISTER FOR JUSTICE: The
opinion of the senior judge probably would
prevail, and of course that is not altogether
satisfactory. It will be seen Lhat if a senior
judge took the original hearing, we might
in the appeal court have the finding of that
judge overridden by a puisnc judge.

Hon. N, Keenan: That is the praetice in
England.

The MINISTER FOR JUSTICE: But
the conditions in England are very different
from those here. I have discussed the mat-
ter with the Chief Justice several {imes, and
he thinks that, sinece we cannot have a
fourth judge, we must take the best course
available. Therefore I think it would be
hetter not to pass the amendment,

Mr., MeDONALD: I am not quite in
favour of the amendment, although I think
that some amendment of the clause is neces-
sary.

Hon. W, D. Johnson:
difference in legal opinion.

This is another
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Mr. MecDONALD: The whole world is
made up of differences of opinion. That is
why we have this House here and this Gov-
ernment, as against some other Government.
There are differences of opinion helween
lawyers and hetween members of Parlia-
ment, and between people outside Parlia-
ment, and that must be so always. When
the appeal court consists of two judges,
necessarily the appeal will be allowed or
dismissed according to the opinion of the
senior judge. The present practice is that
if the appeal is from a senior judge, and is
considered by two other judges and they
disagree, the appeal is dismissed. Subclause
2 of the clause does not even allow our
existing practice to stand. It provides that
if an appeal is heard before a full court
constituted by two judges who differ in
opinion, the appeal shali he reheard before
a full court consisting of not less than three
Judges. In other words, if the two judges
of the first appeal court differ, we then have
to argue the appeal all over again, and the
third judge is the judge who has already
expressed an opinion on the case. So we
know whiech way the appeal will go.

The Minister for Justice: But a judge
nmay change his mind.

Mr. MeDONALD: Admittedly judges
change their minds, and sometimes very pro-
perly, as for instance when addilional evi-
dence is produced.

Mr. Raphael: That is why their minds
are so clean; they are always being changed.

Mr. McDONALD: But in the majority of
cases the judge, having given carctul aiten-
tion to the hearing at the original (trizl,
would not change his mind on the appeal
benech. I would prefer to see Subelause 2
amended to provide that instead of re-argu-
ing the case before three judges, one of
whom originally heard it, if the two judges
in the first appeal court disagree, the dis-
missal of the appeal stands,

Amendment put and negatived.

Hon. N. KEENAXN: T had an amendment
to move to Suhclause 3, but in view of the
previous decision I do not propose to move
it. I am sorry the Minister did not accept
my amendment, because it is an utter farce
to argue a case hefore a judge who has
already tried it. I remember on onc ocea-
sion

The CHAIRMAXN: The hon. member is
not in order in discussing a question which
has been decided already.
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Hon. N. KEENAXN: XNo, but I might be
permitted to say that I recollect when three
Judges used to sit and were always splitting
their forces. Thus Chief Justice Onslow
would join Mr. Justiec Hensman in oppos-
ing Mr. Justice James, whereas in the
next ease Mr, Justice Hemsman and
Mr. Justice James would be opposed to the
Chief Justice dnd, in the third case, the
Chief Justice and Mr. Justice James
would be epposing Mr, Justice Hensman.
Every single trial judge gives a judgment
in fuvour of himself in the Court of Appeal.
That will always happen.

My Stubbs: It ix a case of appealing
from Caesar to Caesar,

Hon. N. KEENAN: I do not propose to
pursue the matter, but the Minister might
consider recomimnitting the clause. Other-
wise an extroordinary situation will he
crented.

The MINISTiER FOR JUSTICE: I do
not want members to go away with the
idea that the last word has been spoken
on the amendment. ILet me quote the fol-
lowing from the Solicitor General :—

At the present time, if the Full Cowmrt com-
sists anly of two judges and they differ in opin-
ion, the judgment or orider appealed ngainst
stands unaltered heeause then the opinion of
the trial judge is supporfed hy one of the two
appeal judges. Clause 62 (2) of the Bill pro-
vides that in such a case, instead of the judg-
ment eor order remaining unaltered, the appeal
shall be heard hefore three judges, so that a
majority decision of the appeal judges ean he
obtained.  With only three Supreme Court
indges holding office, Clause 60 (2) of the Bill
ean apply, hui obviously the three judges re-
hearing the appeal must inevitably include the
judge whose original judgment or order is
being appealled against.

There is no legal objection to such inelusion,
but it is a matter of opinion depending on the
pmnt of view of the individual whether or not
it iz degirable that the trial judge should also
sit on the appeal. Thore who oppose the prac.
tice do 86 on the ground that the trial judge is
predisposed in favour of his original judgment,
and cannot approach the appeal with an oper
mind. Tn doing so, however, they assume—
perhaps wrongly—that the trial judge is so ob-
stinate as not to he open to convietion of his
mistake. Those who accept the practice do o
hecause they feel the trial judge who has seen
the witnesses giving evidenee and can estimate
their eredibility ean, by his information in that
regard, help his brother judges in the appeal.

The existing practice is that when two
judges sit in the Court of Appeal and there
is a difference of apinion, the original ver-
dict or judgment stands. That means that
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the trial judge and one of the Appeal
Conrt judges are against the third judge.

Hon. W, D. Johnson: Why is not that
included in the Bill?

Hon. N. Keenan: The provision in the
Bill is new.

The MINISTER FOR JUSTICE: There
is a reference to it in the memorandum.

Hon, W. D. Johnson: Then the alteration
would not be wise in existing ecircum-
stances?

The MINISTER FOR JUSTICE: The
Committee have the information and ean
decide which system will be the better. The
member for Nedlands said it was usual for
the original trial judge to stick to his
opinien in the Appeal Court.

Hon. N. Keenan: The Appeal Court ean-
not differ from the trial judge on any mat-
ter in which the trial judge had the ad-
vanfage ol seeing the witnesses.

The MINISTER FOR JUSTICE: That is
so, I do not know whether we should ad-
here to the existing law. The Crown Law
Department advise us not to do so. If the
Committee consider that Subelavse 2
should he amended to conform with the
existing practice, I will get an amendment
drafted and have the elause recommitted.
In the eireumstances I suggest that we pass
the clause for the present.

Clause put and passed.
Clauses 63 to 68—ngreed to.

. Clause 69—Grounds for

divoree:

Hon. N. KEENAN: I move an amend-
ment—-

petition for

That after ‘‘erime’’ in line 8 of paragraph
(e) the words ‘“or misdemeanour’’ be inserted.
The paragraph provides that amongst the
grounds on which a petitioner may obtain
dissolution of marriage, one is iff the hus-
band has over a period of five years heen
frequently convicted of crime and sen-
tenced in the aggregate to imprisonment for
three years or upwards, and left his wife
habjtually without the means of support.
The wife should he entitled to the same
remedy if the hushand were similarly con-
vieted of misdemeanours,

The MINISTER FOR JUSTICE: T have
no objection to the amendment.

Amendment put and passed.
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Hon. N. KEENAXN: T move an amend-
ment—

That after *“has’’ in line 1 of subparagraph

(ii) of paragraph (f) the word ‘‘continually’’
he inserted.
In the prior part of Subelause 3 a married
person is entitled to obtain an order for
dissolution of marriage if the other has wil-
fully deserted him or her without lawful
cause continually for a period of three years
and upwards. In order to get relief the
deserted wife has to prove that she has been
deserted for three vears continwously. Any
period of less than three vears nrevents her
from being entitled to her remedy. A woman
may have sepavated from her hushand and
be receiving wmaintenance under an agreo-
ment or order, and the husband may have
failed to moke the payments that were
agreed upon or provided for. Such a ease
ecame hefore the court in this State, and it
was held that it was on the same hasis as in
connection with desertion, namely, that the
payments must have ceased to be made for
a period of three vears continmensly. On
appeal to the High Court it was held that
the periods during which payment had heen
raade could be added together to make up
the total period over which payments had
been made, Tt seems to me that the same
principle shounld apply to both instanees,
and that the deserfed woman shoild he
allowed to add the broken peviods of dcser-
tion together to make up the requisite three
vears.

The MINISTER FOR JUSTICE: There
is not much difference between this clause
and the other one referred to hy the mem-
ber for Nedlands. Suppose a man did not
want to be divoreed. An order may have
been made against him for certain pay-
ments to be made, and if once In every three
vears he made one payment, the wife would
not he cotitled to take proceedings for a
divoree.

Hon. N. Keenan: The same principle
applies in the case of a deserted wife whose
tusband might offer her a home nnee in
three years.

The MINISTER FOR JUSTICE: But
the wife would not accept such an offer.

Hon. N. Keenan: But she would not then
have been deserted.

The MINISTER FOR JUSTICE: If »
deserting husband wished to dodge divoree
procecdings, he could offer his wife a home
a week before the three years had expired.
and if she refused she could not fake pro-
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ceedings for divorce. In the other ease the
husband need not go near his wife. Al he
would have to do would be to make one pay-
ment every Lhree years. To all intents and
purpeses the woman would have becn de-
serted, but she could not take proceed-
ings for diverce on the ground of desertion.
That is not a desirable position im which
to leave any woman,

Hon. N, Keenan: My amendment would
put the deserted woman and the woman who
was receiving maintenance on the same foot-
ing.

The MINISTER FOR JUSTICE: The
two cases are not analogous, The woman
who ig left entirely alone and only once in
threc years receives, say, £1 from her hus-
band is entitled to velief. She is practically
left to her own resources. She is deserted
m every sense of the word except that some
small payment is made to her onece in three
vears. That is not fair, but it is what the
bon. member's amendment would hring
about.

Hon. W. D. Johnson: It is better to leave
things as they arc.

Hon. N. KEEENAN: I am quite prepared
to withdraw the amendment if the Minister
will give the woman who is deserted the same
right as he gives to the other women. I am
fully in sympathy with mueh the Minister
has said ag to the former woman’s position
being one of grave injustice. I do not want
to see one woman put in a place of favour
when that woman is better off, in that she
gets some money,

The Minister for Justice: One woman is
offered a home; the other merely gets a
pound.

Hon. N. KEENAN: I want the same pro-
viston for the woman wholly deserted amd
the woman partly deserted.

Hon. W, D. JOHXNSOX: Egquitably, hoth
women should be on the same basis. The
question whether such an amendment should
be included is worth considering

The MINISTER FOR JUSTICE: I give
the hon. member the assurance he desires.

Hon. N, Keenan: Will you re-commit the
clause?

The MINISTER FOR JUSTICE: Yes.
Amendment put and negatived.

Clause, as previously amended, agreed to.
Clauses 70 to 8l—agreed to.

Clause 82—Duties of Attorney General:
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Hon. N, EEENAN: T move an amend-
ment— .

That the following be added te paragraph
{3):—‘and may also reverse the decree nisi
or make such other order as it may deem fit.'’
The clause deals with intervention of what
is known at Home as the King's Proctor, or
out herc as the Attorney General or Minis-
ter for Justice. If in consequence of in-
formation reccived the officer furnishes to
the court evidence of colusion, the court
may order costs arising out of the interven-
tion to be paid hy the parties or such of
them as it thinks fit, including the wife if
she has separate property. The court shounld
also have power, if it thinks fit, to reverse
the decree nisi. That is the law under 27
Victoria No. 19 Section 46. Tt wipes out
all proceedings on the ground of collusion.

The MINISTER FFOR JUSTICE: I have
no objeetion to the amendment.

Amendment put and passed; the clause,
as amended, agreed to.

Clause 83—agreed to.

Clause 84—Decrec nisi for divoree or
nullity of marriage:

Hon. N. KEENAN: Does the Minister in-
tend to inc¢lude this clause in the Bill, or
does he intend to avail himself of the Bill
introduced by the member for South Fre-
mantle (Mr. Fox)? On the whole, it would
be better to have the provision here.

The MINISTER FOR JUSTICE: This
Honse has already passed, in a separate
Fill, a provision similar to the clause. The
clause had becn sugzested prior to the other
measure being introduced. That measure
hus not yet beeome law, as it awails to be
dealt with by the Legislative Couneil. If
the clause is earried here and elsewhere, the
Bill of the member for South Fremantle
will not be required at all. That Bill is being
kept low on the Notice Paper of another
place, in view ol the possibility that there
will be no need to proceed with it.

Clause put and passed.

Clanse 85—Re-marriage of divorced per-
LR

Hon. N, KEENAN: T referred to this
clause on second reading. The first sub-
clause provides that as soon as anv decree
nisi for a disselution of marriage or the
nullity of marriage is made absolute, either
of the partics to the marriage may, if there
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is no right of appeal against the decree abso-
lute, marry again as f the prior marriage
had been dissolved by death. Subelause
2 provides that ne clergyman shall he com-
pelled to solemnise the marriage of any
person whose former marriage has been
dissolved on the ground of adultery, or
shall be liable to any proccedings, penalty
or censure for sclemnising or refusing fo
solemnise the marriage of any such person.
I do not knoew how we could compel any
clergyman to marry certain persons if he
did not desire to do so. A provision of
this description was very appropriate when
we had a State church which, of ecourse,
had to earry out the State laws. Onee the
State laws said that divoreed persons were
entitled to marry again, no clergyman of
the State chureh could refuse te marry
them. In those circumstances, how could
any eclergvman he liable to proceedings for
refusing to marry? The first portion of the
section says that the people are perfeetly
free to marry. How could a clergyman be
liable for doing something that is perfectly
lawful?

The Minister for Justice: Are you quite
sure there is no other Aet that says the
clergyman will be liable to a penalty?

Hon. N. KEENAN: There is none that 1
am aware of. It is true that one church
may declare that divorce is not within the
law of that denomination, although within
the ordinary laws of the State. No elergy-
man of that partieular chureh would agree
fo marry divorced persons. Then we come
to Subelause 3, which preseribes that if
any minister of the Church of England re-
fuses to perform the marriage service be-
tween persons entitled to have the marriage
service performed in his church or chapel,
he shall permit any other minister of the
Church of England to conduct the service
in that chureh or chapel. Why pick out
the Churech of England? Why not the
Presbvterian Chureh, or the Methodist
church, or yet again I would suggest—if
the member for Yilgarn-Coolgardie were
prezent—why not the Synagogue? I cannot
understand the clause at all. Tt is extra-
orvdinary that it should appear in a mod-
ern statute. Sobelause 1 is material, but
we can well drop the other two.

The MINISTER FOR JUSTICE: I can-
not assure the Committee that there is no
old law tucked away in the archives that
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does not impose some such penalty upon
clergymen in the ecircumstances suggested.
[ do not desire to continue anachronisms in
our statutes, The member for Nedlands
has drawn attention to what he regards as
unnecessary in the laws of to-day, and that
may be so, unless it be that there is some
old Act that has noet been repealed, and
which affects the position.

Hon. N. Keenan: If you are asking us
to re-enact, then vou should produce the
old law in order to justify your request.

The MINISTER FOR JUSTICE: I am
prepared to agree to the deletion of Sub-
clanses 2 and 3, and, if it is found neces-
sary to retain them, I can have them re-
inserted later on.

Hon, N. KEENAN: I move an amend-
ment—

That Subclauses 2 and 3 be struek out.

Amendment put and passed; the clause,
as amended, agreed to.

Clauses 86 to 93—agreed to.
Clanse 94—Damages:

Hon, N. KEEENAN: I move an amend-
ment—

That a new subelause be added as follows:—

‘i(4) A claim for damages shall be tried De-
fore a judgc and jury.’’
Bection 30 of 27 Vie, No. 19, deals with
actiong where damages are claimed, for
instanee, by a husband for adultery by
some nnan with his wife. Tt will be
noticed that the clause refers to the
old Ordinance to Regulate Divorces and
Matrimonial Causes, but omits to provide
that any such action shall be tried before
a judge and jury., As we are preserving
the existing law as far as possible, that
omission should be remedied,

The MINISTER FOR JUSTICE: The
present law provides that in every divorce
proceeding there must be a jury, but I do
not know that we should force a jury upon
people taking the action under discussion if
they da not desire one,

Hon. N. Keenan: But this refers to an
aetion for damages.

The MINISTER FOR JUSTICE: That
is what the hon. member has been discussing.
The law now is that if either side apply for
a jury the judge makes an order accord-
ingly. On the other hand there is always a
zood deal of expense entailed in having a
jury for private civil actions. [If both sides
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are prepared to have a matter tried by a
judge without a jury, there should be no
objection to that. If either side desires a
Jury an order is made for a jury.

Hon. X. Kecnan: Have you been told by
the Crown Law Department io say thatf
Have they said that under ihe Bill a litigant
is entitled to a jury?

The MINISTER FOR JUSTICE: No,
bui almost invariably ibe judge agrees to
an application for a jury.

Hon. N. KEENAN: Permit me to inter-
rapt. In the existing law, under the Rules
of the Supreme Court of to-day, if you were
bringing an action of this kind you would
be entitled to a jury. But we have aliered
that by Clause 42, under which a jury can
be claimed only in cerlain cases. We have
amended tbe cxisting law by Clause 42. To-
day if you are bringing an action claiming
damages for adultery by some eo-respond-
ent, you are entitled to a jury. The judge
cannot refuse if, but under the Bill you are
not so entitled. That is the difference. So
I am asking under Clause 94 that the peti-
tioner shall be entitled to a jury.

The MINISTER FOR JUSTICE: The
right is reserved to either party in the pro-
ceedings by Clause 42.

Hon. N. Keenan: No, ne.
42,

The MINISTER ¥FOR JUSTICE: We
cannot go back to Clause 42, but 1 am
assured that it is so.

Hon. N. Keenan: No, that is not right,
exeept in A and B cases.

"Phe MINISTER FOR JUSTICE: But in
any of these cases if you want a jury you
say so, and the judge has no option to
granting your request. I am assured that
the right is conserved to either party who
desires a jury, and that invariably the order
for a jury is made. The cost of a jury
might be anything from £20 to £40, and the
hearing may take up to four or five days.
Still, in appeals for damages, if people are
not willing to leave the matter to a judge
they ean have a jury, in which case they
have to pay for it. If litigants are prepared
to leave the case to a judge, they should not
have a jury forced upon them. The effect
of the amendment is that there mmst bhe &
jury, irrespective of what the contending
parties might desire. Under the amendment,
the jury must be there and must be paid.

Hon. N. Keenan: That is the existing
law.
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The MINISTER FOR JUSTICE: But
the cxisting law has been alteréd, because
we do not waut to ipsist upon a jury.

Hon. N. Keenan: But you are going to
lake the jury away frowm thenw

The MINISTER FOR JUSTICE: No,
we are giving chem the right v leave it to
a judge if they so desire. Mas the bhon.
member even known of an application for a
jury being refused?

Hon. N. Keenan: Yes, hundreds of times.

The MINISTER FOR JUSTICE: Even
thal is better than saying that the litigants
musl have something that they do not waut,
You could not bring an action for damages
under the divorce law except you had a
jury.

Hon., N Keenan: I am objecting to the
words “ab the request of ecither party.” It
is not optional now.

The MINISTER FOR JUSTICE: That
probably will be in conformity with Clause
+2,

Hon. N. Keenan: No, that is at the dis-
cretion of a judge.

The MINISTER FOR JUSTICE: No.
Clause 42 says that if anybody wants a jury
the jury must he provided.

Ifon, N. Keenan: But | have Clause 42 in
front of me.

The MINISTER FOR JUSTICE: That
does not make it any the better. [ cannot
agree to the amendment,

Amendment put and negatived
Clause put and passed,
Clauses 15 to 113—agreed to.

Ciause 114—Resiriction on appeals from
deorees absolute:

Hon. N. KEENAN: Are we going to in-
sert the same clanse twice overt

Hon, W. D, Johnson: Yes, because the
Crown Law Department say it is necessary.

Hon. N. KEENAN: Then I suppose we
should pass the Bill introduced by the mem-
ber for South Fremantle It is the same
thing.

The Minister for Justice: No.

Hon. X. KEENAN: It is nonsense. Re-
petition does not make the slightest differ-
enee.

Clause put and passed.

Clauses 115 to 177, Schedules, Title—
agreed fo.

Bill reported with amendments.
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BII.L—LIL{[;TA_TIQN.
Second Reading.
Debate resumed from the 14th November,

HON, N, EEENAN (Nedlands) [9.5]:
This is another Bill which has only a very
small portion enacting new law and the bal-
ance is mere consolidation. I have already
expressed the opinion on the Bill just dealt
with that it is not desirable to re-enact old
laws, but that we should merely consolidate
them. We are asked to re-enact all these
old sections. With the single exception of
one, Subclanse 1 of Clause 38, I have not
been able to find any new matter whatever
in the Bill. There may be some but I have
not been able to find it.

The Minister for Justice: That is so.

Hon. N. KEENAN: We are re-enacting,
instead of consolidating, an old law, as 1
shall proceed to show. This is the most
ancient law in the British Empire, and it
is full of most extraordinary gnomalies. Lot
me explain what the law of limitation means,
It means the lapse of a ecrtain period of
time whick ¢reates a bar to bringing pro-
ceedings in the courts of law. It does noi
affect the cause of aetion at all; it pre-
vents proceedings in  the cauwse of
action in the courts of law. There-
fore I suggest that the laws of limi-
tafion, except those which deal with real
property, are mere rules of procedure. They
are merely of local application, and there-
fore can be dealt with without in any wav
interfering with the traditions of legal juris-
prodence in any part of the Empire or of
Australia, They are laws we can mould
entirely to suil our own views and wishes
without in any way interfering with the
administration of the law in general. May
I give an example to show how purely loeal
the law of limitation is. If a cause of action
arose in Vietoria and proceedings in respeet
to that case were brought in Western Aus-
tralia, the law of limitations applicable to
that cause wonld be the local law, notwith-
standing that the cause of action arose in
Victoria. That shows how entirely of loen!
application is- 2 law of this character.
I said it was within our power to mould it
and shape it just as we would withont caus-
ing any interruption to the ordinary legal
procedure. OF all the laws that exist on
the statute-book, there is no one law that
requires reconsideration more than does this
one.
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The Minister for Justice:
sistency.

Hon. N. KEENAN: Not only for incon-
sistency but for ridiculons provisions. I
will illustrate a few., Yet we are asked
solemmly to re-enact this law. It is not &
matter for wonder that if should contain
those great inconsistencies and glaring pro-
visions, beeause by far the greater part of
this law was passed in the 2lst year of
James I. in 1623. That is 312 years ago,
and. that is the law we are asked to-night to
re-enpact. Actually, the limitations for most
actions of tort and all aetions founded on
simple contract are exactly the same as in
the originil statute of James I.

Mr. Marshall: They were far-seeing
gentlemen in those days.

Hon, N. KEENAN: May I call attention
to those limitations. They appear in Clause
38. There are numbers of provisions which
have been altered from time to time by cer-
tain amending Aects. One of those was
passed in the reign of Queen Anne, and it
is one of which we must take notice, There
were three others passed in the nineteenth
century, which are of some importance as
they relate to mercantile law, the Civil Pro-
cedure Act, and the Real Property Liitation
Act, which were more than once amended.
Turning to Scction 38 from which T will
quote, T propose to illustrate some of the
extraordinary legal provisions we are asked
to enaet to-night. To start with, I would refer
to actions for slander when the words are
actionable per se. A cause of aclion in this
ease has to be prosecuted within two years.
1 should perhaps explain the meaning of
the words. It is the case of a man aceusing
by word of mouth, some other subject of the
realm, of the commission of a crime, it
must be a crime in respeet of which the
person aceused is liable to imprisonment.
If he is only liahle to a fine, the law does
not apply. Tt is not then a case of slander by
words actionable per se. The reason for this
was that in the days when these laws were
first made there was a very grave difference
between a crime in respeet to which im-
prisonment ¢ould be ordered, and a erime in
respect fo which a fine only could be
imposed.

The Minister for Justice: In those days
people were hanged for offences for which
they are only fined to-day.

Hon. N. KEENAN: There is another pro-
vision which creates a right of action for

For incon-
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words actonable per se, and that is when one
person accuses another of having some loath-
some or contagious disease. To accuse a per-
sou of having small-pox does not bring the
accuser within this partieular law. Then
there are other causes of action of the same
character, such as when the accusation of un-
chastity may be preferred against & woman.
There was a recent case heard before the
English eonrts where an action was brought
in respect  to libel and slander, in
the same case, against a film company
which had staged a  presentation of
“Rasputin.” It was suggested in that case
that nowadays it is not a matter of
great importance for a lady to be aceused
of want of chastity. It is not at any rate
of the same importance as it was when these
laws were made. In this case a person must
bring an action within two years. If a
simple statement is made about another per-
son, that person cannot take action unless it
is proved that the statement will eause him
monetary loss, or he can prove special dam-
ages, in whieh case a period of six years is
allowed. What degree of logic would allow
two vears in the ease of a gerious matter,
and six years in the ease of a far less serious
matter, a matter so far removed from
being serious that one has to prove mone-
tary loss, before one can sustain an action.
This is to be repeated in this Bill, in sub-
paragraphs 2 and 3. Then there is the case of
trespass to the person, which in other words
is assault. In law assault is a case of tres-
pass to the person. [n that case a man
must bring proceedings, or he will be barred,
within four years. If it is & case of trespass
to property, which may not be so serious, a
person has six years in which to take pro-
ceedings. T could, if time permitted, show
the Honse that this law, by remson of its
great antignity, is so chock-a-block with
anomalies, as to be almost fareieal in the
light of to-day. What I object to is that for
one single amendment, one of no great im-§
portance, this is bronght down as a Bill for!]

re-enactment, containing all these old musty *

provisions and anachronisms, which are
governed by no real common-sense whatever.
Most of them are at least 300 years old. Is ;
that a wize proceeding? Why not drop this
small amendment, which is wholly valueless,
and re'y on the existing statute, which en-
ables all our existing statntes to be codified
and consolidated?

bring it
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The Minister for Justice: That could not
be done in fhe case of Aets that we have not
passed before.

Hon. N. KEENAN: All the existing laws
to-day, desaling with thz Statute of Limita-
tions, have been conselidated. We brought
certain laws with us when we founded this
colony, laws that were 120 years old when
we were only one year old. They were
proper laws to have brought with ns. We
also brought cerfain othor statutes subse-
quent to the one of James, dealing with the
Statute of Limitations.

The Minister for Justice: We cannot con-
solidate thein without an Aet of Parliament.

Hon. N. KEENAN: We adopted the Im-
perial statutes with amendments passed in
this colony. What comes from the Imperia!
Parliament is just as much the law of the
land as if it were enacted by the Parliament
of this country,

The Minister for Justiee: They cannot be
vonsolidated unless we re-enact them,

Hon. N. KEENAN: In what respect dnes
a statute differ, provided we have adopted
it, merely hecanse it was passed elsewhere?
In every Inwyer's library in Perth one can
find a volume of adopted statutes. At the
head of e¢orh volume of adopted statutes
there is a reference to the partienlar statute
in our leenl record which adopted them.
They are the law here. If consolidation
merely means, as it really only does mean,
collecting torether existing laws for the pur-
pose of reference or convenience, they can
all be consolidated.

The Minister for Justice: It is for that
reason thiz Rill has been bronght down.

Hon. X. KEENAN: Tt is an extraordin-
ary position. What ‘e happening, apart
from any question of controversy. i= this.
We are asked to re-enact these old extra-
ordinary. mustv provisions. 1 do not ecare
to do s0. So long as the law remains nn-
altered we have to carry them out. If some-
one commits a battery on a person, and that
person does not hring an aetion within the
limited time of four years, he can never
T€ that same person trespassed

upon and dnmaged some property, the

r owner could ‘bring his action within si¥

vears. That is nhsurd. We are awaiting

‘an alteralion which would put all this 62 a
llogical basis.

We are asked to re-enact
these stupidities. T do mnot see that the
Minister is justified in asking us to do that,
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merely because it saves some trouble and
time in searching existing records of laws
applicable to this matter. That time and
trouble, if possible, should be avoided, but
it is too high a price to pay to ask us to re-
enact all these stale antiquated provisions
in order to achieve that very limited result.
I hope the Bill will not be read a seecond
time,

Question put and a division taken with
the following result:—

Ayes .. . ‘e 22

Noes .. . .. 1T
Majority for . . 5
AYBS.
Mr. Clothler Mr. Nulaen
Mr. Cotller Mr. Raphaet
Mr. Coverley Mr. Sleeman
Mr. Crogs Mr. F. C. L. Smith
Mr. Fox Mr. Tonkin
Mr. Hegney Mr, Troy
Mr. Jobason Mr. Weansbrough
Mr. Lambert Mr. Wlilleock
Mr. Millington Mr. Wise
Mp, Mungle Mr. Withers
Mr. Needham Mr. Wilson
{Teller.)
Nozs,
Mr. Boyla Mr, Sampson
Mr. Ferguson Mr. Seward
Mr. Keensn Mr. J. H Smith
Mr. Latham Mr, J. M. Smith
Mr, McDonald Mr. Thorn
Mr. McLarty Mr, Warner
Mr, Mann Mr. Weleh
Mr. Marghall Mr. Doney
Mr. Rodoreds [Poller.)

Question thus passed.

Bill read a second time,

BILL—ADELPHI HOTEL.

Second Reading.

ME. TONKIN (North-East Fremantle)
[9.26] in moving the second reading said:
The purpose of the Bill is specific. T wounld
have preferred to desl with the matter hy
an amendment to the Licensing Aet; bat
sich an amendment, having general appli-
eation, would have provoked much wider
discussion. In view of the advanced stage
of the session I thought it inadvisable to
attempt that course, although it has been
adopted previously., The case is urgent, as
I shall show; and I helieve that when I
have finished hon. members will agree that
this is the better way to deal withk the posi-
tion. Tt is desired to give the holder of
a provisional certificate in respect of a
building to he known as the Adelphi Hotel
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and situated on land on the south-east
corner of St. George’s-terrace and Mill-
street, Perth, more time in which to apply
for a publican’s general license. That is
the object of the Bill. Section 62 of the
Licensing Aet provides for the granting
of a provisional certificate for any period
up to 12 months, but the maximum period
for which a provisional certificate ean be
granted is 12 months. No matter how much
the Licensing Court may desire to extend
that period, under the Act it has no power
to do so. In this case the court granted
the maximum time, twelve months, in which
to erect the building; but T feel sure the
court knew at the time that it would be
most diffienlt to complete a building such
as the Adelphi Hotel promises to be, within
that period. To me it seems plain that
when the Licensing Act was passed it wag
not eontemplated by the framers that there
wonld be erected in Western Australia a
Imilding requiring more than 12 months
to complete, and that that is why the maxi-
mum period of 12 months was fixed. In
these modern times very large residential
hotels are looked for, and the most up-to-
flate hotels are hnge buildings with magni-
‘vont appointments. The Adelphi Hotel is
snch an hotel. Fxperience gained in the
building of the hotel has shown 12 months
to be an insufficient time for its ercetion.

Hon. W. D. Johnson: Did the people
converned waste no time in starting?

Mr., TONKIN: I shall show the han.
member that as I proeeed. Some idea of
the size and the appointments of the hotel
may be gained from the following parti-
culars: The building when completed will
be of five storeys, which with the flat roof
will o¢eupy over three acres of floor space.
It will be as up-to-date as any bnilding in
Australia, It will inelude Turkish baths,
swimming pool, eoffee shop and other retail
shops, huge lounges, dining-room, ball-
room, supper-room, and 56 bedrooms, each
hedroom having its independent batbroom
and lavatery accommodation. In that re-
speet the sewerage work alone will cost
hetween £5,000 and £6,000, Three modern
lifts will be installed. The electric lighting
and heating system will be most compre-
hensive, and provision will be made for
electrie ¢locks and wireless throughout.

Hon. C. (. Latham: Are yon advertising
the hotel?



[21 Novewser, 1935.]

Mr, TONKIN: That is not my intention.

Hon. C. G. Latham: It sounds very much
like that.

Mr, TONEIN: If it is incidental, well
and good. The deeorative finish will be ex-
ceptionnl, entailing large expenditure. I am
endeavouring to show the magnitude of
the building and the magnificence of the
appointments in order fo convey to hon.
members an idea of the amount of work
involved, as some might be inclined to be
a little seeptical when I say that it is not
possible to erect the building within
the mashimum period of 12 months.
[t will be realised that, in ordinary ¢ireum-
stances, nn hotel is much more difficult to
construet than ordinary business premises.
The .Adelphi Hotel involves an im-
mense amount of intricate and technical de-
tailed work. That being se, it will be ap-
preciated that a long time is invelved in the
eonstruction of such a building. Tt is esti-
mated that upon completion, the hotel will
cost between £100,000 and £110,000, and
naturally that expenditure represents a
building of tremendous size in this State.
It has been found absolutely impossible to
complete the work within the stipulated
time, and the magnitude of the operntions
is not the anly factor responsible for that
failure. T shall mention two others. The
building plant available in "Western Aus-
trabia is limited in eapacity, because build-
ings of such a size are not matters of com-
mon nceurrence here, Therefore it has been
found diffienlt to get building plant large
cnough for the purposes of the Adelphi.
Secondly, there has been throughout the
vear a shortage of expert tradesmen. T am
assnred that nine additional plasterers woulil
be emploved at the present time if they
could be found. The eontractor, in his cffort
to expediie the work, has endeavoured fo
«eenre rdditional tradesmen, and T am told
that even now he wonld be able to emnploy
those nine additional wplasterers if they
were available, but they are not. Having
regard to all the circumstances, it will he
agreed that 12 months affords insufficient
time for the erection of smeh a bnilding as
the Adelphi. The member for Guildford-
Midland (Hon. W. D. Johnson) asked, by
way of interjection, if there had been any
delay in the commencement of operations.
Right throughout from the commencement,
operations have proceeded with the greatest
despatch.
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Hon. W. D. Johnson: When was the work
commenced 7

Mr. TONKIXN: The appiication for the
provisional eertifieate was granted on the
3rd December. 1934. The plans and speci-
fications hefore the court at the time weve
nerely provisional, and they were not fin-
ally stamped until the 19th December. In
order {o save time, a separate contraet was
let for the excavation work, aithough it was
originally intended to let one tender for the
whole job. It is estimated that, as a result
of letting the exeavation work out separ-
ately, a delay of six weeks was avoided.
While the excavation work was being car-
ried out, the architeets were busy prepar-
ing the necessay working drawings and tak-
ing out quantities to enable the contractors
to tender for the job. Tenders were called
as soon as possible, and the contract was
gigned on the 19th Febrvary. It will be
seen, therefore, that from the time the plans
and specifieations were finally stamped until
the contract was leb—

Hon. C. G. Latham: Two months elapsed.

Mr. TONKIN: Yes, but during the firsi
six weeks, exeavation work was being car-
ried ont, so that operations had actually
commenced before the tenders were finalisel
and the contract aceepted for the huilding.
In those eircumstances, no time at all was
lost.

Hon. G. €. Latham: Tenders were not in-
vited nntil February.

Mr. TONRKIN: The contract was signed
on the 19th February. Tt will be recognised
that some time had to be allowed to cnable
contractors to tender. Naturally it would
take a fair time for the architeets to work
ont the necessary quantities and drawings
for such a huilding. As I say, actnally no
time was lost at all.  Aceording to the terms
of the provisional certifieate, the building of
the hotel must be completed by the 3rd De-
centher next. Tt is antisipated that it will
he the end of December before the work is
finished.

Mr. J. MacCallum Smith: Will the reliel
he passed on in the event of the contract
time heing exceeded?

Mr. TONKIN: There is nothing in the
Biil that will provide for any such relief.

Mr. J. MaeCallum Smith: If we give the
owners relief, the owners should give the
contractors relief, if necessary.

Mr, TONKIN: T am not concerned with
that aspect at the moment.
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AMr. Moloney: Bunt vou agree that they
should secure relief?

Mr. SPEAKER: Order!
Norih-East Fremantle has the floor.

Mr. TONKIN: As it is anti:ipated that
the building will be completed about the end
of December, that will be really a month
late.

Hon. W. D. Jobnson: Is that all you
are asking for?

Mr. TONKIN: No, I will give reasons
why I am asking for a slightly longer period.
After the 3rd December the provisional cer-
tificate will expire, and it will not be pos-
gible for the holders of the certificate -to
apply for 2 publican’s general license until
next Mareh. That will mean that, after
completion by the end of December, this
£100,000 building and furnishings will be
idle for three months. The money so out-
layed will not be able, during that period,
to earn anything for those who have ex-
pended the capital. Secondly, the bornd of
£1,000 that had to be put up in aceordance
with the Aect will be liable to forfeiture.
Those are two consequences of the failure
to complete the building within the stipu-
lated time, No reasonable man would de-
sire the imposition of such penalties in the
eircumstances I have outlined. No penalty
should be imposed at eH in the light of
what I have stated. I therefore ask the
House to agree to the Bill, which seeks to
extend the period of the provisional license
for a further six months. I have specified
that period, because I consider that exten-
sion reasonable, althongh probably two
months wonld be adequate. It is guite pos-
gible that unforeseen circumstances may
arise that will not enable the building to be
completed within two months, and if I were
to speeify that period in the Bill it would
mean having to endeavour do secure the pas-
sage of another Bill later on. That wonld
be undesirable. It is in the best interests
of the proprietors to bhave the building com-
pleted as soon as possible, and it certainly
does not follow if I ask for an extension of
six months, the proprietors will avail
themselves of that period, The very pur-
pose of the Bill is to avoid delay.
That is the idea of it; because if the pro-
visional certificale expires it will mean that
delay will oceur bhefore the proprietors can
again apply fo the court lor their leense.
They wish 1o avoid waiting those three
months, and therefore although the Bill pro-

The member for .
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poses to give them an extension of six
months, it will be quite clear that they will
use the smallest portion of that extra peried,
because every day they cun save will be an
advantage to themselves and, of course, will
mean a substantial consideration in pounds,
shillings and pence. In conclusion, I may
say there is a precedent for what I am ask-
ing the House to do. In 1931 the House
agreed to an amendment of Seetion 62 of
the Licensing Act for the very purpose for
which I am now asking the House to pass
this Bill. But in that instance the buoildings
had not been commenced; no start had been
made and the provisional license had almost
expired. A Bill was then introduced for the
purpose of extending the provisional license,
and this House agreed to the extension, even
though not a brick had bheen put on the
ground.

Hon. C. G. Latham: The House did not
agree very readily.

Mr. TONKIN: Readily or not, the House
agreed,

Member: Weighty reasons were advanced
on that occasion.

Mr. TONKIN: However, I do not think
those weighty reasens wonld hear any com-
parison with the reasons I am putting for-
ward in this case. I have shown that no-
delay was caused at any stage of the
building, that the work was pat in band
at tho earliest possible noment, that it
wag prosecuted with the greatest despatech
throughont, and that all concerned with the
erection of the huilding have used their best
endeavours to expedite that erection. But it
has not been physically possible to complete
the building within the preseribed time, and
50 it is only reasonable that the House should
be asked to extend the period of this pro-
visional certificate. No ease could be more
deserving, and it is with confidence T ask
members to support the measnre, I move—

That the Bill be now read n second time.

On motion by Hon. C. (. Latham, debate
adjourned.

House adjourned at 943 p.m.




